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LITIGATION PRACTICE

Class Action Reaction:

Amended Rule 23 Enhances

Judicial Supervision in Class Litigation

BY JOSHUA B. GRAY AND MICHELLE H. SEAGULL

HE FIRST MAJOR REVISIONS
to Federal Rule of Civil Procedure 23 since 1966
went into effect on December 1, 2003. Although
the changes are primarily procedural in nature,
they present significant new tactical choices for
class action litigants and new case management options for
courts, and they encourage closer judicial scrutiny of key
aspects of class litigation, including appointment of class
counsel, settlement, and the class certification decision itself.
Because price fixing and other antitrust cases are prime can-
didates for class actions, it is particularly important that
antitrust counsel understand the new class action procedures
and their potential effects on private antitrust litigation.
Amended Rule 23 increases the oversight responsibilities of
the courts in class action litigation. According to the Advisory
Committee: “The overall goal . . . has been to develop rule
amendments that provide the district courts with the tools,
authority, and discretion to closely supervise class-action lit-
igation.”" Significantly, the new provisions change the process
for certifying a class, but, in contrast to earlier proposals
considered by the Advisory Committee, they do not change
the substantive standards for certifying a class or alter the
basic architecture of Rule 23.> Moreover, the majority of the
changes appear to embody current good practices, or to
expand the discretion and the tools available to district courts
to manage complex class litigation. In fact, the Advisory
Committee has described its revisions as reinforcing the cur-
rent Rule rather than seeking transformative change:
Taken as a whole, the package is a balanced and neutral
attempt to protect individual class members, enhance judi-

cial oversight and discretion, and further the overall goals of
the class-action device—efficiency, uniform treatment of like
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cases, and access to court for claims that cannot be litigated
individually without sacrificing procedural fairness or bring-
ing about other undesirable results.’

Nevertheless, by encouraging courts to become more
involved in almost every aspect of the class action proceed-
ing, some of the changes may prove to be more ground-
breaking than they first appear. For example, pursuant to the
amended Rule:

B Class certification decisions are to be made at “an early
practicable time” rather than “as soon as practicable;”

B Certification orders should define the class, and class
claims, issues, or defenses;

B Notice to class members must be in plain, easily under-
stood language;

B Certification orders can be altered or amended “before
final judgement” rather than “before the decision on the
merits;”

® Courts may no longer certify conditional classes;

B Courts must appoint class counsel who will “fairly and
adequately represent the interests of the class,” and the
order appointing class counsel may include provisions
related to attorney fees and costs;

B Darties to a settlement must identify “any agreement made
in connection with the proposed settlement;” and

B Prior to approving a settlement agreement, the court must
ensure that it is “fair, reasonable, and adequate,” and may
refuse to approve a settlement for a previously certified
class if it does not afford a new opportunity for class mem-
bers to opt out.

In the coming months and years, it will be interesting to see

whether and how the courts take up amended Rule 23’s invi-

tation to continue to innovate in managing class litigation.

What follows is a review of the key changes to Rule 23 that

are particularly relevant to antitrust treble damages litiga-

tion and that may prompt more revolutionary developments
by the courts.
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Timing of Certification Decision

Old Rule 23 directed a court to make a class action certifica-
tion decision “as soon as practicable.”* In 1996, the Advisory
Committee published a package of proposed amendments to
Rule 23 that would have changed that language to “when
practicable.” Despite favorable public comment, the Advi-
sory Committee declined to recommend making a change at
that time in part due to concern that the proposed language
might “encourage courts to delay deciding certification
motions, leading to an unwarranted increase in precertifica-
tion discovery into the merits of a class suit.”* Amended Rule
23 settled on the phrase “at an early practicable time,” which
the Advisory Committee describes as being “consistent with
present good practices.”’

The old Rule allowed courts to exercise significant dis-
cretion in structuring precertification discovery, but it was
also subject to misunderstanding in that it could be read to
impose an inflexible timeline. This led to undue haste in
some cases. The new Rule encourages the existing flexibility
but appears to provide more structure than the “when prac-
ticable” standard. While the linguistic differences between the
three formulations are subtle, the Advisory Committee
described the new Rule as “consistent with the practice of
authorizing discovery on the nature of the merits issues,
which may be necessary for certification decisions, while
postponing discovery pertaining to the probable outcome
on the merits until after the certification decision has been
made.”® Thus, although the amended Rule does not change
the substantive standard for certifying the class, the Advisory
Committee’s emphasis on flexibility over dispatch is intend-
ed to make room for careful judicial exploration of the tra-
ditional substantive criteria for certifying a class embodied in
other parts of Rule 23.

Amended Rule 23 not only places greater emphasis on
flexibility, but the Notes go one step further by speaking
directly to “the many valid reasons that may justify deferring
the initial certification decision.”” The general theme is cap-
tured by their exhortation: “A critical need is to determine
how the case will be tried.” ' The Notes acknowledge that it
is inappropriate to predict the outcome on the merits, but
state that precertification discovery “often includes informa-
tion required to identify the nature of the issues that actual-
ly will be presented at trial.”"" With respect to unwarranted
merits discovery—which was a reason for not recommend-
ing the “when practicable” formulation—the Notes state that
“it is appropriate to conduct controlled discovery into the
‘merits,” limited to those aspects relevant to making the cer-
tification decision on an informed basis.” > While endorsing
“active judicial supervision” the Notes also caution that bifur-
cated discovery may lead to “an artificial and ultimately
wasteful division between ‘certification discovery” and ‘mer-
its discovery.”” "> Additionally, the Notes describe with appar-
ent approval the practice some courts have adopted of requir-
ing plaintiffs to submit a trial plan with the motion for class
certification, which may take additional time to develop.
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Finally, the Notes expressly contemplate the possibility that
some defendants may wish to move for summary judgment
prior to a certification decision, or that time may be needed
to designate class counsel under new Rule 23(g).

The message that emerges from the Notes is that the scope
of pre-certification discovery may vary based on the court’s
need to understand the nature of merits issues in order to
make an informed decision on class certification, and that
courts should be encouraged to look for a fairly specific
description of how the class claims will be tried. On the
thorny issue of whether and how to address the merits, the
Advisory Committee appears to be suggesting a distinction
between inquiry into “the nature of the issues” as opposed to
“prediction of the likely outcome.” In future cases, this theme
may join issue with recent appellate decisions discussing the
degree to which it is necessary for a court to address merit
issues that are incidental to deciding the appropriateness of
class treatment. Compare Szabo v. Bridgeport Machines, Inc.,
249 F.3d 672, 676 (7th Cir. 2001) (“if some of the consid-
erations under Rule 23(b)(3) . . . overlap with the merits
... then the judge must make a preliminary inquiry into the
merits”), with In re Visa Check/Mastermoney Antitrust
Litigation, 280 E.3d 124, 134-35 (2d Cir. 2001) (“The ques-
tion for the district court at the class certification stage is
whether plaintiffs’ expert evidence is sufficient to demonstrate
common questions of fact warranting certification of the
proposed class, not whether the evidence will ultimately be
persuasive.”).

In antitrust cases, the new Rule may make courts some-
what more receptive to deciding such threshold issues as
whether the per se rule or rule of reason applies to the con-
duct at issue if, for some reason, application of the rule of
reason would present more individual questions of fact or
create conflicts of interests among members of the purport-
ed class. Similarly, a court may be more receptive to decid-
ing prior to certification whether the geographic market is
national or local, if local markets would create numerous
separate inquiries for various class members. While either of
these issues might be viewed as a premature determination
of the merits inappropriate for a class certification decision,
they may be also essential questions for a court to answer “to
determine how the case will be tried.”

Will plaintiffs present evidence relating to one geographic
market or dozens? Must plaintiffs demonstrate market
power? Will experts be weighing procompetitive justifica-
tions for the challenged conduct? The revised Rule does not
instruct a court to make these inquiries prior to a certifica-
tion decision, but where such questions are likely to be
relevant to deciding whether Rule 23’s substantive standards
have been met, the revised Rule may encourage courts to
reach such issues earlier in the litigation. Greater pre-
certification discovery could be helpful to plaintiffs who
carry the burden of proof on class certification. Defendants
also may benefit in some cases if the court weighs certain
threshold issues bearing on the merits that are antecedent to



The new requirements concerning the contents of a class certification order are likely to cause courts to

think more carefully about the contours of the class they are certifying.

a determination of whether common issues predominate or
the claims are otherwise amenable to class treatment.

Order and Nature of Class Certification

Rule 23(c)(1) has been amended in a number of other sig-
nificant ways that may lead to increased scrutiny by the
courts prior to the class certification decision. First, revised
Rule 23(c)(1)(B) provides that a class certification order,
“must define the class and the class claims, issues or defens-
es.” " The rationale for this change is to facilitate Rule 23(f)’s
interlocutory-appeal provision."” This provision was added to
Rule 23 in 1998 and allows for permissive interlocutory
appellate review under a standard “akin to the discretion
exercised by the Supreme Court in acting on a petition for
certiorari.” '

The new requirements concerning the contents of a class
certification order are likely to cause courts to think more
carefully about the contours of the class they are certifying.
For example, in an antitrust case, the court may feel com-
pelled to examine more closely issues of geographic and prod-
uct markets, or the types of individual questions that may
arise if the rule of reason rather than the per se rule applies.
As discussed above, this also may cause courts to allow more
extensive precertification discovery on merits issues.

Another important change to Rule 23(c)(1) relates to the
ability of the court to amend its initial class certification
order. Under the old Rule, an order granting or denying cer-
tification could be altered or amended “before the decision
on the merits.” Under the new Rule, such an order may be
altered or amended “before final judgment.”"” This is intend-
ed to address ambiguity under the old Rule, which could
apply to a decision on liability that occurs prior to final judg-
ment despite the fact that a later proceeding to define the
remedy may indicate that the class definition needs to be
amended or the class subdivided.'®

A third significant change is the deletion of the provision
that allowed a conditional class to be certified.” As the
Advisory Committee explained, this provision was deleted to
“avoid the unintended suggestion, which some courts have
adopted, that class certification may be granted on a tenta-
tive basis, even if it is unclear that the rule requirements are
satisfied.” % In other words, although courts retain the abili-
ty to alter or amend the class definition throughout the pro-
ceeding, a court that “is not satisfied that the requirements of
Rule 23 have been met should refuse certification until they
have been met.”*!

This amendment is likely to benefit defendants by mak-
ing it more difficult for a court to justify certifying a vague-
ly defined class with the intention of clarifying the class later
in the proceeding. For example, in Perez v. Metabolife
International Inc., 218 F.R.D. 262, 275 (S.D. Fla. 2003), the
plaintiffs attempted to overcome deficiencies in their pro-
posed class definition by suggesting that the court could con-
ditionally certify a class and then refine that definition later.
The court rejected this suggestion on the basis that it was
inconsistent with the requirement that Rule 23’s prerequisites
must be satisfied before any class can be certified. Although
the court’s ruling was based on the old Rule 23, the court ref-
erenced the amended Rule in support of its position that a
conditional class cannot be certified if the conditions of Rule
23 are not met.

Appointment of Class Counsel

Amended Rule 23 includes a new subsection 23(g) concern-
ing the court’s appointment of class counsel. Courts previ-
ously addressed the adequacy of class counsel as part of old
Rule 23(a)(4)’s requirement that the class representative “fair-
ly and adequately protect the interests of the class.” Once
again, the new Rule reflects the current practice by requiring
that the court appoint class counsel when it certifies a class,
and that counsel must “fairly and adequately” represent the
interests of the class.”> New Rule 23(g) “build[s] on experi-
ence under Rule 23(a)(4) and fill[s] the gap by articulating
the responsibility of class counsel and providing an appoint-
ment procedure.”* It also articulates a separate standard that
applies where several plaintiff’s lawyers are vying for the posi-
tion of class counsel, and encourages the court to address the
issue of attorney fees prior to certifying a class and appoint-
ing class counsel.

Subsection (g)(1)(C) directs a court to consider the fol-
lowing four criteria along with any other relevant consider-
ation when deciding whether to appoint class counsel:

1. The work counsel has done in identifying or investigating
potential claims in this action;

2. Counsel’s experience with class actions, complex litiga-
tion, or cases with similar claims;

3. Counsel’s knowledge of the applicable law; and

4. The resources counsel will commit to representing the
class.

Some of these issues may be confidential work product, so the

Advisory Committee recommends that courts take steps to

shield such information from other parties.*
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The court also may ask applicants to propose terms for a
potential award of attorney fees and nontaxable costs, or it
may inquire about any agreement concerning fees.”> As the
Advisory Committee explained, “[t]he provision encourages
counsel and the court to reach early shared understandings
about the basis on which fees will be sought.”* It expressed
a hope that “[t]his feature might obviate later objections to
the fee request, serve as a more productive way for the court
to deal in advance with fee award matters that seem to defy
regulation after the fact, and accommodate competing appli-
cations or innovative approaches when appropriate.”

Subsection (g)(2)(B) explains how the courts’ scrutiny of
potential class counsel will differ depending on whether there
are multiple applicants for the position. Where there is only
one applicant, the court undertakes the existing adequacy cri-
teria now articulated by subsections (g)(1)(B) and (C). Where
there are multiple applicants, the new Rule instructs the
court to appoint the one “best able to represent the interests
of the class.”

While the Notes stop short of recommending the use of an
auction as a preferred method of selecting class counsel from
among competing applicants, it seems to contemplate that
competition among counsel at the appointment stage may be
an effective means for the court to establish appropriate attor-
ney fees. In a comment filed with the Advisory Committee,
the FTC recommended that language in the draft Notes ref-
erencing a competitive application process be moved to the
text of the Rule.”” Other commentators disfavored an endorse-
ment of a competitive application process for fear that it
might favor either smaller, lesser known law firms by placing
too much emphasis on price, or larger, better known law
firms by placing too much emphasis on experience or repu-
tation.*® Although the FTC’s recommendation was not adopt-
ed, the Note still indicates the importance of a competitive
application process by providing: “The primary ground for
deferring appointment would be that there is reason to antic-
ipate competing applications to serve as class counsel.”?!

In cases where an applicant has invested time and
resources in investigating and developing class claims, courts
may need to balance increased competition for the class
counsel position against the risk that counsel may be deterred
from making such initial investments if there is a significant
risk that other lawyers will reap the benefit of their work by
being selected as class counsel. Subsection (g)(1)(C) identi-
fies the latter concern by instructing a court to consider past
work “identifying and investigating potential claims.”

Finally, the new Rule instructs that separate counsel
“must” be appointed for each subclass that the court certifies
to represent “divergent interests.” > The use of separate coun-
sel for subclasses is consistent with current practice in many
cases,” but the new Rule may go one step further by making
it mandatory. It is not clear, however, whether it requires
separate counsel for each subclass or only for those where the
court has made some additional determination that interests
“diverge.”
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Awards of Attorney Fees

Rule 23’s new subsection (h) adopts current practice regard-
ing attorney fees and costs. Where authorized by law or
by agreement between the parties, Rule 23(h) provides a
mechanism for plaintiffs to seek “reasonable” attorney fees
and nontaxable costs by motion pursuant to Rule 54(d)(2).
Notice of motion must be served on all parties and, where
fees are sought by class counsel, on the class. The Advisory
Committee explains that notice to the class is similar to that
required by new Rule 23(e) for a settlement, and in many
cases the same notice may fulfill both functions.** The Rule
also provides that the members of the class from whom pay-
ment is sought would have standing to object to the motion
for attorney fees, that the court may hold a hearing on the
motion, and that the motion may be referred to a magistrate
judge or special master.

New Rule 23(h) also describes the basis for awarding fees
while allowing courts to continue following either the lode-
star or the percentage of the fund approaches. The Advisory
Committee explains that the new Rule “does not attempt to
influence the ongoing case law development regarding a
choice between (or combination of) the percentage and
lodestar amounts.”* The Notes summarize the relevant cri-
teria as including the result achieved for the class, the mon-
etary value conferred on the class, directions of the court in
connection with appointing class counsel, and agreements
between the parties regarding the fee motion. Significantly,
the Rule also requires findings of fact concerning fees under
Rule 52(a). The Advisory Committee hopes that “[t]he find-
ings requirement provides important support for meaningful
appellate review” and is consistent with the stated intention
to leave to the courts further development of standards and
practices for awarding fees to class counsel.*®

The FTC Comment advised that awards of attorney fees
should take account of whether governmental authorities,
such as the FTC or Department of Justice, have done sub-
stantial work building and prosecuting a similar case.”’
Because private treble damages actions frequently follow
government antitrust enforcement, this may become an
important issue for antitrust counsel. A possible answer to
this problem, consistent with the overall approach of the
Amended Rule, would be for Courts to treat such follow-on
class actions as particularly appropriate cases for auctioning
the position of lead counsel, as occurred in the recent auc-
tion houses class litigation.” When litigation is pioneered by
the government, there may be little risk that competition for
the class counsel position will deter private efforts to discover
and develop cases.

Review of Settlement

Rule 23(e)(1)(A) clarifies that court approval is only required
for settlement of “the claims, issues, or defenses of a certified
class.” This change addresses the ambiguity of the previous
Rule, which was sometimes interpreted as requiring court
approval for settlements that resolved only the named plain-



tiff’s individual claims. More significant, however, are the
changes to Rule 23(e) that heighten the court’s ability to
review proposed settlement agreements.

One important change in this regard is new Rule 23(e)(2),
which requires the parties to identify “any agreement made
in connection with the proposed settlement, voluntary dis-
missal or compromise.” This change addresses the concern
that side deals may be entered into wherein certain class ben-
efits are exchanged for advantages that inure to the named
plaintiffs or class counsel. Furthermore, although the disclo-
sure of a side agreement does not automatically open the door
to discovery, the court can direct a party to disclose the full
terms of any agreement identified pursuant to this Rule.”’

Another change that is aimed at enhancing the overall fair-
ness of the class settlement process is new Rule 23(e)(3),
which permits a second opt-out opportunity for Rule 23(b)(3)
classes where the settlement is proposed after the initial opt-
out period has expired. The new Rule does not mandate a
second opt-out period, but under this Rule a judge may
refuse to approve a settlement if a second opt-out period is
not afforded to individual class members. The decision to
approve a settlement agreement that does not allow a new
opportunity to elect exclusion is left to the court’s discretion.

As the Advisory Committee explained, there may be
instances where there are material changes between the time
of certification and settlement, or the amount of information
available to class members at the time of the initial opt-out
period may be limited. A second opt-out period harmonizes
class actions with traditional litigation by providing certified
class members the same opportunity to reject a settlement as
individual plaintiffs or class members in an action where the
court certifies a settlement class. Furthermore, a second opt-
out period may provide the court with added assurance that
the settlement is “fair, reasonable, and adequate.”

The requirement that the court be informed of all side
deals, and the possibility that a second opt-out period will be
granted, encourages the court and class members to more
carefully consider a settlement agreement. These changes,
by adding an additional layer of protection for absent class
members, are likely to make class settlements more complex
and risky. Moreover, the second opt-out period has the poten-
tial for abuse. For example, some have expressed concern
that it will “inject additional uncertainty into settlement” and
“create an opportunity for dissatisfied or mercenary counsel
to woo class members away from the settlement.”*' Although
this is a legitimate concern, defendants can mitigate this risk
by including a provision in the settlement agreement that
allows the defendant to terminate the agreement if a specified
portion of the class opts out. Such a provision is already
employed in some instances where a settlement is reached
before or at the same time as class certification.

Tactical Decisions for Counsel
Taken as a whole, amended Rule 23 increases the oversight
responsibilities and tools of courts presiding over class action

lawsuits in several important ways.

First, the Rule implicitly encourages courts to take more
time in assessing class certification issues by endorsing the
practice of courts that engage in at least some merits-related
discovery prior to certification, and expressing concern that
the previous Rule placed too much emphasis on “dispatch”
in making class certification decisions. This will likely pro-
long the period between when a suit is filed and when a cer-
tification decision is made, thereby causing the parties to
incur additional litigation costs, including the cost of dis-
covery, when the scope of damages is most uncertain.

Second, by encouraging increased court involvement in
the selection of class counsel and the determination of fees,
the new Rule has the potential to create additional uncer-
tainty for plaintiffs’ counsel who may fear being pushed out
of a case or being pressured to accept reduced fees.

Finally, closer scrutiny of settlement agreements—includ-
ing the possibility of a second opt-out period—makes earli-
er settlement a more appealing and less costly option.

Some tactical decisions plaintiff and defense counsel may
face under the new Rule include:

B Whether to file a class action in the first place. Because
the new Rule encourages courts to take more time and
engage in additional discovery before certifying a class,
class actions may become more risky and costly for plain-
tiffs.

B How to approach precertification discovery. Although
precertification discovery is generally sought by plaintiffs
and opposed by defendants, too much discovery could
prove risky for plaintiffs. In particular, because the new
Rule requires courts to identify the class claims, issues, or
defenses when certifying a class, precertification discovery
could result in the court forming a narrow view of the
issues early in the litigation or could convince the court
that certification is inappropriate.

B How to best position yourself to be selected as class
counsel. Courts will not only scrutinize the skill of class
counsel applicants, but may also consider the investigative
work the class counsel has done and agreements related to
attorney fees and costs.

B When is the optimal time to settle the litigation. Once
a class is certified, there is enormous pressure on defen-
dants to settle, particularly in antitrust litigation where
there is not only the risk of classwide damages, but also the
likelihood that those damages will be trebled. With clos-
er court scrutiny of class certification motions, however,
defendants who believe that the class claims are weak may
have more reason to hope that those claims will be reject-
ed. This possibility, however, must be balanced with the
risk that if certification is granted a later settlement may
have to include a second opt-out opportunity. Further-
more, because class certification decisions will likely take
longer to reach, it will be more costly to continue litigat-
ing during the period prior to certification.

The significant impact of the class certification decision on
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the eventual path of litigation suggests that it may be wise to
encourage courts to take additional time to monitor these
cases and to rule on class certification. Nonetheless, because
very few certified class actions are fully litigated, the addi-
tional cost and uncertainty created by this increased judicial
role are likely to affect the manner in which parties litigate
and ultimately resolve these cases. ll
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The ABA Section of Antitrust Law congratulates Robert B. Martin, III
for winning the Sixth Annual Section of Antitrust Law Writing
Competition. The review committee awarded first prize in the
competition to Mr. Martin for his article, Sherman Shorts Out:

The Dimming of Antitrust Enforcement in the California Electricity
Crisis, 55 Hastings L.J. 249 (2003). For more information on

the competition, see http://www.abanet.org/antitrust/writing.html.

96 - ANTITRUST



