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TYING AND EXCLUSIVE PURCHASING ARRANGEMENTS
UNDER EC COMPETITION LAW

JAMES D. VELTROP*

1. Introduction

Tying and exclusive purchasing arrangements are often thought of as
separate classes of agreements. A tying arrangement is a seller’s require-
ment that a buyer, as a condition of purchasing one product — the
““tying’” product — also purchase a second, distinct product — the ‘‘tied”’
product — or at least refrain from purchasing the tied product from the
seller’s competitors. Exclusive purchasing is an agreement to the effect
that a buyer will refrain from purchasing from the seller’s competitors
to a significant degree. These types of agreements, however, share
salient business purposes, economic characteristics and legal treatment.
Indeed, many important Commission and Court decisions address the
cumulative effects of a combination of parallel tying and/or exclusive
purchasing arrangements. Recent decisions include Delimitis,! Danish
Fur Traders,> Scholler? and Langnese® under Article 85 and British
Gypsum,® Hilti,® Soda Ash II" and Tetra Pak IT® under Article 86.

* Skadden, Arps, Slate, Meagher & Flom. I would like to thank Barry Hawk for
his helpful comments and suggestions.
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of demand, (c) elasticity of supply of existing firms, fringe firms and
potential entrants, (d) actual economic effects of alleged bottlenecks
and (e) other factors in appropriate cases.!3 Although relevant facts are
often cited in the introduction to decisions and under the Article 85(3)
analysis, they are often misapplied, given little to no weight, applied in
conclusory fashion or left out of the analysis altogether.

At least three categories of ‘“non-competition’” EC policy goals can,
however, be identified: market integration, the protection of small to
medium-sized competitors, and the protection of purchasers.!* These
goals are all served by the prohibition of arrangements that reduce com-
petition by foreclosing competitors, particularly where national mar-
kets are sealed. More extensive prohibitions can sacrifice competition
goals, however.!5 Rigorous economic analysis leads to the conclusion,
moreover, that no appreciable harm comes to market integration, com-
petitors or purchasers in the absence of genuine foreclosure effects be-
cause the market will correct deficiencies so long as competitors and
consumers have alternatives. The one significant exception would occur
where access to the market is foreclosed, thereby harming potential
competitors, but where competition within the market is nonetheless
vigorous. A case could be made in certain markets, however, that long-
run competitiveness depends upon the ability of small firms to survive
or of new firms to enter the market, and that the protection of competi-
tors is sometimes the same as the protection of competition.

Perhaps for these reasons, EC competition law, to a greater degree
than in many other areas, has generally recognized the importance of
foreclosure analysis in its treatmerit of tying and exclusive purchasing.

13. E.g., homogeneity or heterogeneity of products, industry trends including
changing technology, cost advantages, price leadership, pricing trends and practices,
stability of market shares over time, entrenched customer preferences, limited access to
technology, etc.

14. See Delimitis, supra note 1 at 964, per A.G. Van Gerven (Arts. 85 and 86 protect
competition, competitors, purchasers and consumers); Case 85/76, Hoffman-La Roche,
{1979] ECR 461, 53940 (abusive to limit options of purchasers and competitors); Van
Bael and Bellis, Competition Law of the EEC, (2nd ed. 1990), 101.

15. See generally Pathak, ‘‘Articles 85 and 86 and anticompetitive exclusion in EEC
competition law”’, Parts 1 & 2, (1989) ECLR 74 & 256. E.g. a tying arrangement may
restrict buyer choice, albeit not to an appreciable degree in the absence of market
power, but also may offer important efficiencies and lower costs.
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Noteworthy exceptions are an overly broad application of Article 85(1)
and the absence of a sufficiently rigorous economic analysis in many
circumstances.

EC competition law also recognizes many potential benefits of exclu-
sive purchasing, including the stimulation of interbrand competition.
Recital 5 to the Exclusive Purchasing Block Exemption, which applies
only to goods for resale, states that risks and distribution costs are
lowered by enabling suppliers and buyers to plan regular sales and sup-
plies. Recital 6 states that marketing is intensified, that supplier contri-
butions to distribution efforts are increased and that new entry by small
and medium-sized firms is encouraged. Recital 7 states that consumers
benefit from regular supplies and are able to obtain goods more quickly
and easily. In addition, exclusive purchasing enables suppliers and deal-
ers to cooperate and share information more extensively. Industrial
supply agreements, which involve goods used to make other products
instead of for resale, produce similar efficiencies except that improve-
ments to marketing and distribution will be more tenuous. In addition,
the foreclosure of access to distribution channels may be less significant
in some markets because access to the ultimate customer is not necessar-
ily foreclosed.!6

Tying arrangments have received little explicit praise but also do not
appear to be a Commission enforcement priority, perhaps out of recog-
nition that tying does not necessarily impose exclusivity and often
creates significant efficiencies. Indeed, most products purchased by
consumers are divisible into several components, e.g. an automobile
usually comes with tyres, seats and a windscreen, and products are often
packaged together because of distribution efficiencies and consumer
preferences. Where package discounting occurs, moreover, it is diffi-
cult to determine whether a buyer has been coerced or has simply struck
an advantageous bargain.

16. Sce Steuer, ‘‘Exclusive dealing in distribution”’, 69 Cornell L. Rev. (1983) 101,
116-17.
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3. Article 85

Article 85(1) prohibits agreements having the object or effect of restrict-
ing competition and is broadly applied by the Commission to many re-
strictions of economic freedom that have pro-competitive justifications
or very ambiguous effects on competition. This approach is tempered
somewhat by the exclusion of agreements lacking an “‘appreciable”’
effect on competition.!” The Commission’s de minimis doctrine, for
example, excludes agreements between parties having an aggregate
turnover of ECU 200 million or less and having market shares of 5 per
cent or less.!® An agreement falling under Article 85(1) is unenforce-
able and subject to fines unless exempted by the EC Commission under
Article 85(3).

3.1 Tying arrangements

Tying arrangements are a suspect category. Article 85(1)(e) cites as re-
strictive of competition: ‘‘making the conclusion of contracts subject to
acceptance by the other parties of supplementary obligations which, by
their nature or according to their commercial usage, have no connection
with the subject of such contracts.”

Tying precludes reliance on the Patent Licensing, Knowhow Licens-
ing and Exclusive Purchasing Block Exemptions and probably the Ex-
clusive Distribution Block Exemption. The definition of tying, how-
ever, has not been adequately delineated. The ‘‘commercial usage”
language suggests a permissive approach toward the types of products
and services that may be tied together because they are not separate

17. See e.g. Case 5/69, Volk v. Vervaecke, [1969] ECR 295; GEC/Plessey, O.J.
1990, C-239/2. Effects on Member State trade must also be appreciable. See Nineteenth
Report on Competition Policy, para 40.

18. See Notice on agreements of minor importance which do not fall under Art. 85(1)
of the Treaty establishing the European Economic Community, O.J. 1986, C-231/2.
The turnover requirement could render the doctrine a practical nullity but the Commis-
sion often places greater emphasis on the market share test in individual cases. See
generally Laurila, **Agreements of minor importance”, (1993) ECLR, 97.
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products,!? because of efficiencies such as technical complementarity?/
or because of industry practice.?!

On the one hand, there is a dearth of decisions in which products are
found not to be separate, and the finding of separate products typically
is obvious or receives little commentary.22 On the other hand, strict
scrutiny has been given to attempts to justify tying arrangements on
efficiency grounds.?? In Windsurfing,?* for example, the Court reject-
ed arguments, on safety and performance grounds, that sailboards and
sailboard rigs had to be tied and that competition was not affected be-
cause these products would be sold together anyway.?

The Court of First Instance and the Commission treat performance
and safety claims sceptically. They rejected a claim that Hilti nails had
to be used with Hilti patented cartridge strips for nail guns, on the
grounds that Hilti was merely protecting its commercial position, could
not appoint itself the sole arbiter of compatibility while withholding
relevant information and had failed to approach competent authorities

19. Major factors considered by US courts are the existence of suppliers devoted to
only one of the two products, the distinctiveness of the market in the eyes of the buyer,
whether the products are commonly sold as a package, whether versions of the product
differ significantly, whether there are separate prices, and whether significant efficien-
cies resuit.

20. See Commission Notice concerning Commission Regulations No. 1983/83 and
No. 1984/83 on the Application of Art. 85(3) of the Treaty to Categories of Exclusive
Distribution Agreements and Exclusive Purchasing Agreements, O.J. 1983, C-355/7,
para 38, as amended, O.J. 1984, C-101/2, para 38 (‘‘Guidelines’’).

21. This factor, however, might also give rise to network effects prohibited under
Art. 85.

22. E.g., the following products have been considered separate: cauliflower and
transportation; equipment and servicing; servicing and spare parts; sailboards and sail-
board rigs; patents for sausage making and sausage casings; motor vehicle servicing and
motor oil; leased pub space and beverages; freezers and ice cream; different kinds of
vitamins; computer hardware and software; marine navigational transmissions and
receiving equipment; airline computer reservation systems and handling contracts; nails
and nail gun cartridge strips; plasterboard and priority deliveries of plaster; and packag-
ing machines and cartons.

23. US courts take a sceptical approach but will consider a very limited number of
justifications.

24. Case 193/83, [1986] ECR 611, 656—-57.

25. A total fine of ECU 25,000 was imposed for this and numerous other licensing
restrictions. Favourable consideration of a justification was given in the case of leased
goods in order to allow the lessor to protect its property. See Case 247/86, Alsatel v.
Novasam, [1988} ECR 5987, 6008 (decided under Art. 86).
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or take other precautionary measures. The Commission rejected Tetra
Pak’s argument that it was in the business of selling integrated food
packaging systems on the grounds that cartons and packaging machines
had ““totally distinct physical characteristics,”’ that tying would not be
required if other cartons were truly incompatible, that competing car-
tons had been used on Tetra Pak machines and vice-versa, and that pub-
lic health concerns were common in many industries and could be met
by technical standards.?®

Not all package deals, however, arethe product of tying requirements.
In order to raise a genuine issue, the seller must first have required the
tie?? or offered the tying product alone only at unreasonably high
prices. Tying decisions have not defined the necessary level of incentives
but some guidance can be obtained from the exclusive purchasing deci-
sions discussed below. Second, coercion should generally be required
because no competitive harm results from a voluntary transaction that
would have occurred even in the absence of a tying requirement.?® The
exception to this statement is that foreclosure could occur through the
use of unusually favourable package incentives by a dominant firm or
in parallel with other firms.??

Coercion also cannot occur without market power,?® but here the
application of Article 85 is at best unclear. On the one hand, market
power has not been a significant consideration, at least until Delimitis,

26. 0.J. 1992, L 72/1. Commercial usage was rejected as a defence in this Art. 86
decision given that there were only two competitors. See also Metro Int’l, [1993} 5
CMLR 13.

27. Compare Oliofat, Seventeenth Report on Competition Policy, para 84 with
D’leteren, O.3. 1991, L 20/42.

28. Many US courts have required proof of actual coercion, at least in private
actions, but the dividing line between coercion and permissible persuasion has not been
precisely defined. Other US courts have not required proof of coercion.

29. In Hoffman-La Roche, supra note 14, e.g., many of the customers were very
large companies with adequate alternatives. ’

30. US courts require either (a) market power in the tying product market, or, to a
declining extent, (b) a special advantage or ability which enables it to produce a tying
product with unique characteristics and which rivals in the tied product market are un-
able to match. Intellectual property rights have given rise to market power presump-
tions but this position is eroding. In Fastman Kodak Co. v. Image Technical Services,
Inc., 112 S. Ct. 2072 (1992), the Court ruled that market power could be proved with
market evidence despite contrary economic theories.
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except in de minimis cases or in potential "Article 86 cases. Relevant
analysis is often non-existent, conclusory or flawed, such as in the use
of narrow product market definitions.3! On the other hand, tying has
been the subject of surprisingly few Article 85 decisions despite its sus-
pect status. The record appears to indicate that tying is unlikely to at-
tract significant Commission interest, much less fines, unless significant
anticompetitive effects result from its use in conjunction with other res-
trictive practices or from network effects.3?

3.2 Exclusive purchasing

The benefits of exclusive purchasing are recognized to a greater extent
than those of tying arrangements. Paradoxically, exclusive purchasing
has been the subject of more significant enforcement efforts.?

The existence of exclusive purchasing is usually a straightforward
question inasmuch as the obligation is typically spelled out in a con-
tract. Issues primarily arise in two areas. The first concerns contracts
for minimum or specific amounts of goods, which could be subject to
EC competition law if the quantities represent all or substantially all of
a purchaser’s requirements.?* Contracts for minimum quantities are,
however, less significant than high-percentage or exclusive purchasing
requirements in that competitors are given an opportunity to establish

31. See Vaessen/Morris, O.J. 1979, L 19/32.

32. The importance of network effects has long been recognized. See, e.g., Case 47/
76, De Norre v. Brouwerij Concordia, [1977] ECR 65; Case 23/67, Brasserie de Haecht
v. Wilkin-Janssen, 1967 [ECR] 407, 415—16; Case 56/65, Société Technique Miniére
v. Maschinebau Ulm GmbH, [1966] ECR 235, 250.

33. US courts treat exclusive purchasing somewhat more skeptically than intrabrand
restraints. In Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320 (1961), the Supreme
Court adopted a ‘“‘qualitative substantiality’’ test that examines the percentage of mar-
ket foreclosure, customer identity, availability of alternatives, search costs, duration,
barriers to entry, parallel practices and procompetitive justifications. '

34. In Delimitis the Court implied, for example, that a minimum quantities provision
would have economic significance if the “‘stipulated quantity is relatively large.”” The
Commission has, however, reserved the position that fixed quantity contracts repre-
senting 60 or even 30 % of a purchaser’s requirements are capable of restricting compe-
tition. See case T-65/89, BPB Industries plc & Anorv. Commission, [1993]1 5 CMLR 32,
49—50 (Ct. First Instance) (Art. 86 decision). See also Carlsberg, O.J. 1984, L. 207/26.
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a supply relationship and because they do not apply to a purchaser’s ex-
panding requirements. The second issue is the use of financial schemes
such as fidelity rebates or volume discounts to achieve de facto exclu-
sivity.3 Although these provisions are addressed in numerous deci-
sions, the critical degree of financial incentive is not well defined. Dis-
counts have ranged from less than 1 per cent to greater than 20 per cent
and the critical factors appear to be that they are tailored to achieve in-
dividual exclusive purchasing from multiple customers.

3.2.1 Resale
If all conditions are met, the Exclusive Purchasing Block Exemption
exempts exclusive purchasing for five years, the Exclusive Distribution
Block Exemption exempts exclusive purchasing for the life of a distribu-
tion agreement and these provisions are potentially important sources
of authority even where the block exemptions do not apply. The block
exemptions may be withdrawn by the Commission if the market is not
competitive, if market foreclosure occurs or for other reasons.
Article 85(1) was often summarily applied to exclusive purchasing be-
fore Delimitis.3® Many of these decisions, however, involved network
effects or significant companies with high market shares®” and at least
the possibility of anticompetitive foreclosure, although the published
economic analysis is limited.3® A good example is the Spices decision.*
The supplier, Liebig, produced about 39 per cent of the spices con-
sumed in Belgium. The foreclosure arguably occurred by virtue of
Liebig’s agreement with the three largest Belgian supermarket chains,

35. To be anticompetitive, discounts must effectively compel exclusive purchasing,
result in significant foreclosure and thereby reduce competition. See Steuer, ‘“Discounts
and exclusive dealing’’, 7 Antitrust (1992) 28.

36. Sec e.g. Hennessy-Henkell, O.3. 1980, L 383/11.

37. See e.g. BP Kemi-DDSF, O.3. 1979, L 286/32 (Art. 85(1) applied to a six-year
exclusive purchasing contract resulting in near-complete foreclosure of access to Danish
customers).

38. The Commission has also granted exemptions in cases involving significant
shares at the dealer level, where distribution was improved and significant competition
existed. See e.g. Goodyear Italiana/Euram, O.J. 1975, L 39/10, paras. 6—15 (exemp-
tion granted even though the purchaser was ‘‘the only Italian undertaking purchasing
the complete range of products for wrapping foods in plastic film’” and accounted for
30 % of Italian sales.)

39. O.J. 1978, L 53/20.
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who accounted for approximately 30 per cent of spice sales, that the
chains would sell competing spices only under their in-house brand
labels, which were subject to display and product-line limitations. The
Leibig brands were also subject to resale price maintenance, quantity
rebates and other financial incentives to the chains. Article 85(1) was
applied and an exemption denied because major competing brands were
limited to the use of small retailers, because large supermarkets were a
necessary channel for the successful marketing of these brands and be-
cause competing suppliers could not otherwise significantly expand
sales.

3.2.2 Internal use

Stricter standards appear to apply to industrial supply agreements. It
may be hazarded that an industrial supply agreement by a major pur-
chaser to take all or a high fixed percentage of its requirements from a
supplier probably falls within Article 85(1) if the duration is more than
two years.*® Agreements for lesser quantities or lesser periods of time,
or involving smaller firms for longer periods of time, would not neces-
sarily fall within Article 85(1).4' Fines do not appear to be likely with-
out an anticompetitive object and effect.

Most Commission decisions involve arguably significant market
shares®2 or parallel practices and generally accept modifications that
remove the express exclusivity®? but that nonetheless meet the parties’
needs for secure supply arrangements. In Nutrasweet,* for example,
the world’s largest aspartame supplier replaced its exclusive purchasing
contracts with Coca-Cola and Pepsico, the two largest EC purchasers
of aspartame, with two-year, fixed-quantity contracts. In Industrial

40. See e.g. Schwarzpulver, O.J. 1978, L 322/26.

41. 5 year contracts for large, fixed quantities of raw sugar were found not to fall
‘within Art. 85(1) in Cane Sugar Supply Agreement, O.J. 1980, L 39/64.

42. Butsee ARD, 0.J. 1990, L 284/36 (exempting, for certain concessions, an exclu-
sive film licensing arrangement covering only about 5 percent of worldwide “‘feature
films’’).

43. See Billiton/M&T, Seventh Report on Competition Policy, para 131 (largest EC
manufacturer of tin tetrachloride and largest processor eliminate exclusivity pro-
visions).

44. Eighteenth Report on Competition Policy, para 53.
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Gases,* seven companies amended numerous restrictive clauses in their
sales contracts in response to Commission intervention, including ex-
clusive purchasing contracts and the tying of storage tank leases to the
sale of industrial gases.*¢

The Commission also has been willing to exempt exclusive purchas-
ing that is supported by specific justifications.*” In Schlegel/CPIO,*
for example, the Commission found that a five-year exclusive pur-
chasing agreement for wire carrier fell within Article 85(1) because of
its duration and because the purchases represented 12 per cent of the
relevant market. An exemption was granted because of the need for
long-term planning in the automobile industry. Exclusive purchasing
provisions also have been exempted as part of broader exempted ar-
rangements, such as specialization agreements or joint ventures.*® The
Court of Justice, however, upheld a denial of an exemption with respect
to a cooperative accounting for more than 90 per cent of all rennet used
in the Netherlands.’®

The Commission’s enforcement policy toward tying and exclusive
purchasing arrangements is, therefore, to apply Article 85(1) broadly,
to grant exemptions on the basis of reasonable justifications and to con-
centrate its enforcement efforts on cases involving arguably high levels
of foreclosure, with little supporting economic analysis to be found in
the published decisions. This policy appears to have largely survived
Delimitis, although factual discussion is now far more prominent.

45. Nineteenth Report on Competition Policy, para 62.

46. Future contracts would be for fixed quantity ranges instead of percentage re-
quirements and would have a duration of not more than 5 years in the case of liquid
gas contracts or 15 years in the case of tonnage contracts, for which special investment
considerations applied.

47. Seee.g. Jahrundervertrag, O.J. 1993, L 50/14; VIK-GVSt, O.J. 1992, C 249/3;
Carlsberg, O0.3J. 1984, L 207/26; Campari, O.J. 1978, L 70/69.

48. O.J. 1983, L 351/22.

49. See BPCL/ICI, O.J. 1984, L 212/1 (5-year supply agreement considered indis-
pensable). An exemption was granted with respect to a purchasing cooperative pursuant
to which all British producers of sulphuric acid obtained a minimum of 25% — down
from 100% after Commission objection — of their sulphur requirements from the asso-
ciation. See National Sulphuric Acid Ass’n, O.J. 1980, L 260/24.

50. Case 61/80, Coodperative Stremsel- en Kleurselfabriek v. Commission, [1981])
ECR 851, 866—69.
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3.3 Delimitis

The Delimitis decision significantly alters, or at least should alter, the
legal landscape regarding tying, exclusive purchasing and other types of
arrangements.>! Henninger Brau, a brewer accounting for 0.3 per cent
of draft beer sales in Germany,3? leased café space to Delimitis and re-
quired him, subject to substantial penalties, to purchase at least 132 hec-
tolitres of Henninger beer annually and to purchase soft drinks from
Henninger subsidiaries, although purchases from non-German EC
undertakings were permitted. Henninger’s tied contracts accounted for
only 1.3 per cent of all beer sold in Germany pursuant to similar con-
tracts.>3

On reference from a German Court, the EC Court of Justice ruled
that the Exclusive Purchasing Block Exemption did not apply.>* The
Court also acknowledged that the agreement would not affect trade
between Member States if there was a *‘real possibility for a national or
foreign supplier to supply the reseller [in Germany] with beers from
other Member States.”’?> As to tying and exclusive purchasing, the
Court ruled that, ““[i}f>¢ such agreements do not have the object of re-
stricting competition,”’37 Article 85(1) applies if the following two con-
ditions are met:

51. For other reviews, see Korah, ““The judgment in Delimitis: A milestone towards
a realistic assessment of the effects of an agreement — or a damp squib?’’, (1992) EIPR,
167; Lasok, ‘‘Assessing the economic consequences of restrictive agreements: A com-
ment on the Delimitis Case’’, (1991) ECLR, 194; Kovar, ‘‘Observations sur P’arret du
28 février 1991, Stergio Delimitis ¢/ Henninger Brau AG’’, 27 RTDE (1991), 494.

52. Case C-234/89, [1991] ECR 1-971/72 (per A.G. Van Gerven).

53. Id. at 971-72 (per A.G. Van Gerven). Breweries also commonly provided
favorable loans, furnishings and installations.

54. Id. at 989—-90. The Commission often grants individual exemptions to beer sup-
ply agreements deviating from the block exemption in minor respects. See Bass Stan-
dard Tenancy Agreement, O.J. 1988, C-285/5.

55. 1d. at 988—89. The Court considered that access to Germany would be limited
if the clause could not be interpreted to allow purchases of imports from German
resellers, which was a matter for the German court to decide, and if the required mini-
mum quantities were ‘‘relatively large’” in comparison to Delimitis’ normal purchases,
id. In addition, network effects could seal off national markets, id. at 972 (per A.G.
Van Gerven).

56. The Court could not have been suggesting that tying and exclusive purchasing
agreement can never be intended to restrict competition. Cf. Korah, op. cit. at 170, and
Lasok, op. cit. at 195 [n. 7], supra note 51.

57. 1d. at 984.
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“*The first is that, having regard to the economic and legal context
of the agreement at issue, it is difficult for competitors who could
enter the market or increase their market share to gain access to the
national market for the distribution of beer in premises for the sale
and consumption of drinks. The fact that, in that market, the
agreement in issue is one of a number of similar agreements having
a cumulative effect on competition constitutes only one factor
amongst others in assessing whether access to that market is indeed
difficult. The second condition is that the agreement in question
must make a significant contribution to the sealing-off effect
brought about by the totality of those agreements in their econ-
omic and legal context. The extent of the contribution made by the
individual agreement depends on the position of the contracting
parties in the relevant market and on the duration of the agree-
ment.’’8

The Court identified many relevant factors, including the percentage of
tied outlets, the percentage of beer involved, contract duration, the pos-
sibility of entry through acquisition or the opening of new houses, the
number and size of producers and brand loyalty.*®

Delimitis, then, requires a significant two-part competitive analysis
under Article 85(1) with respect to tying, exclusive purchasing and pre-
sumably other arrangements. Thus, the interests of purchasers and
competitors do not themselves nullify tying and exclusive purchasing
agreements, and the Commission’s exclusive competence under Article
85(3) is less significant. It remains to be seen whether the Court will ex-
tend Delimitis to other agreements. In addition, significant clarification
of the Delimitis test is required, e.g. with respect to the magnitude of
foreclosure that will implicate Article 85(1).%°

58. Id. at 987. The Court defined the relevant market as the sale of beer in German
public houses, id. at 984—85.

59. See Parr & Hughes, ““The relevance of consumer brands and advertising in com-
petition inquiries”, (1993) ECLR, 157.

60. See Lasok, op. cit. supra note 51, at 198 (Art. 85(1) should not apply if there is
a “‘real possibility’’ of entry and if ‘‘the market would [not] be more accessible to a new
entrant [or] an incumbent competitor . . . if the network of the brewery in question were
not tied’’).
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3.4 The Court of First Instance

The Court of First Instance treated output contracts similarly in Danish
Fur Traders.®® In exchange for certain services, fur producers had
effectively entered longstanding agreements to sell their output to a
cooperative. The Court stated that exclusivity arrangements do not, in
and of themselves, fall within Article 85(1) and distinguished stricter
Article 86 decisions. The Court acknowledged that exclusivity can have
beneficial, pro-competitive effects and that Delimitis requires a specific
analysis of competitive effects. The Court upheld the Commission’s
Article 85(1) decision on the grounds that the exclusivity was not essen-
tial to a legitimate purpose and that competitive access to the Danish
market was made difficult in light of the cooperative’s 75 per cent mar-
ket share.

The Court of First Instance has not expressly applied Delimitis in
other contexts, but it does generally require an analysis of competitive
effects. One example is the Vichy®%? selective distribution case, in which
the Court engaged in appreciable economic analysis in upholding a
provisional Commission decision that Article 85(1) applied to a clause
limiting the sale of cosmetics to chemists.®3

3.5 The Commission and Schéller/Langnese

The early indication to be found in the Schdller and Langnese decisions,
which like Delimitis involved retail foreclosure facilitated by tying ex-
clusivity to the provision of a supplier’s property,% is that the Com-

61. Supra note 2 (reducing fine from ECU 500,000 to ECU 300,000). The economic
analysis of output contracts is roughly similar to requirements contracts.

62. Case T-19/91, Société d’hygiene dermatologique de Vichy v. Commission, judg-
ment of 27 Feb. 1992, nyr.

63. The Commission typically engages in a more perfunctory analysis. See e.g.
Givenchy, O.J. 1992, L 236/11.

64. l.e., café space in the case of Delimitis and freezers in the case of Schéller and
Langnese. Supplier assistance of dealer activities was given favourable treatment in a
related case before the High Court of Dublin. See Murphy, ‘“Irish Court rules on freezer
exclusivity in the ice cream market”’, (1992) ECLR, 270.
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mission will narrow Delimitis whenever possible®> and will continue its
refusal to engage in meaningful economic analysis under Article 85(1).

Industrial ice cream appeared in the early 1960s and producers spent
large amounts of money making appropriate freezers available to retail
outlets. In 1985, Scholler, one of two leading German producers, ob-
tained a comfort letter from the Commission for its standard supply
agreement, primarily on the grounds that termination could occur with
six months notice toward the end of the first two years and each year
thereafter and because the average duration in practice was three years.
Most interestingly, in view of its subsequent decisions, the Commission
found that a market foreclosure of 30 per cent was not incompatible
with Article 85.66 In 1990, however, Mars began selling ice cream bars
in Germany and later complained to the Commission about the supply
agreements of Scholler and Langnese, the leading German producer.
The Commission re-opened the proceeding,®’ withdrew the block ex-
emption where it was applicable to Langnese’s contracts,% denied an
individual exemption and prohibited the parties from concluding simi-
lar agreements for five years. Neither company was fined.

The supply agreements had tying and exclusive purchasing aspects.
Scholler and Langnese each required their direct customers to sell only
their ice cream and each required all customers who entered freezer
cabinet loan agreements to store only their ice cream in these cabi-
nets.®® These provisions were found to be common in Germany and

65. The Commission’s modifications of its Guidelines with respect to the beer sector
reflect a very narrow reading of Delimitis. See 0.J. 1992, C 121/2; Parl Qu. No. 361/
92, 0.J. 1992, C 235/49 (stating intention to be flexible in individual cases).

66. See Scholler, Fifteenth Report on Competition Policy, para 19.

67. The Commission stated that it wrongly assumed, in issuing the original comfort
letter, *‘that access by other companies to the retail trade would remain assured.” The
Commission also stated that the attempted entry of Mars had since demonstrated the
degree of market foreclosure. O.J. 1992, L 183/1 at para 4. An interim measures order
issued by the Commission on 25 March 1992 was amended on 3 July 1992 by the Court
of First Instance. See also Europe, No. 6192 (17 March 1994), 10 (analysing effect on
ice cream markets of Unilever’s takeover of Safral).

68. The block exemption did not apply to some Langnese and all Scholler contracts
because they were automatically renewable, but some of Langnese’s five-year contracts
had been modified to remove their automatic renewal provisions. The withdrawal anal-
ysis was identical to that used to deny an exemption under Art. 85(3). See Langnese
paras. 47—48, 114.

69. Langnese also granted rebates to grocery retailers for observing exclusivity.
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switching among suppliers to be uncommon. The Commission further
stated that Langnese alone, and Scholler together with Langnese, held
a leading position in the relevant “‘impulse’” ice cream market,” citing
among other factors their high brand recognition. Langnese had ap-
proximately 80,000 customers and its share was in excess of 45 per cent.
Its tied retailers, however, accounted for only about 15 per eent of the
market. Schéller had over 50,000 customers and its share of the relevant
market was in excess of 20 per cent. Its tied retailers, however, account-
ed for only 10 per cent of the market. There were twelve other manufac-
turers of industrial ice cream active in Germany, most of them regional
suppliers and none having a German market share in excess of 10 per
cent.

With no competitive analysis, the Commission summarily concluded
that tying and exclusive purchasing agreements were restrictive of com-
petition and that these restrictions were appreciable if they did not meet
the de minimis standards of the Commission Notice:7!

““In its Notice on Agreements of Minor Importance the Commis-
sion set out quantitative criteria giving a concrete meaning to the
term ‘appreciable.” The Commission there stated that agreements
have no appreciable effect, and are not caught by the prohibition
in Article 85(1), if the goods which are the subject of the agreement
do not represent more than 5 % of the relevant market, or if the
aggregate annual turnover of the participating undertakings does
not exceed ECU 200 million.”’7?

Because 10 and 15 per cent shares exceed this standard, the Commission
stated that it did not need to examine network or market effects under

70. The Commission narrowly defined the relevant market as ice cream for “‘im-
pulse’’ eating outside the home, which is industrially pre-packaged in individual por-
tions and sold through the traditional trade and also through grocery and other retail
outlets.

71. By contrast, the High Court in Dublin, Ireland found that similar freezer exclu-
sivity provisions imposed in Ireland did not fall within Art. 85(1) or violate Art. 86,
despite a 70 % market share. See Murphy, op. cit. supra note 64.

72. Schéller para 104 (footnote omitted; emphasis supplied); Langnese para 103
(same).
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Article 85(1). The Commission added that, if the Notice had applied,
network effects also would be considered.

The Commission’s attempt to distinguish Delimitis, which failed
altogether, went as follows:

““It is only where the network of similar agreements concluded by
the undertaking under consideration does not by itself have any ap-
preciable effects that the rules developed by the Court require an
examination of the cumulative effects of parallel networks. In a
case of that kind the thresholds are lower ... on the basis of the
Court of Justice’s judgment in [Delimitis] the Commission has de-
fined lower thresholds for beer supply agreements — but there are
also more stringent tests of appreciability. In accordance with the
same Court judgments, however, the cumulative effect of parallel
networks of agreements will be considered further on, when asses-
sing structures on the relevant market as a whole.”””

This interpretation is directly contradicted by the express language of
Delimitis’s two-part test, pursuant to which an agreement falls within
Article 85(1) only if, first, similar agreements and other market factors
deny market access to competitors and, second, agreements concluded
by the undertaking in question make a significant contribution to this
foreclosure. The Commission’s rejection of Delimitis is all the more
striking given that it could conceivably have reached the same result un-
der Delimitis, given the market foreclosure, network effects and evi-
dence of frustrated attempts to enter.

Under its Article 85(3) analysis, the Commission stated that benefits
to the parties such as predictability and cost reduction must be balanced
against public competitive harms resulting from the strengthening of
two large firms and increased entry barriers. The benefits were not
passed on to consumers, moreover, because of broad network effects.
The Commission also injected an element of consumer protection,
stating that impulse buyers who wanted to choose from more than one
brand had to visit more than one shop. The Commission then addressed
competitive effects, reiterating most of the factors discussed above and

73. Schéller para 106 (footnotes omitted); Langnese para 105 (same).



Tying and exclusive purchasing 567

reaching the seemingly foregone conclusion that competition was essen-
tially duopolistic with no realistic prospect for substantial shifts in mar-
ket share. The Commission ‘‘assumed’’ that most retailers had entered
similar agreements and made “‘special mention’’ of the ‘‘insulating ef-
fect on the relevant market as a whole of the restrictions on the use of
freezer cabinets which are everywhere supplied to retailers by the estab-
lished manufacturers.”’’* New entrants were unable to persuade retail-
ers to replace existing freezers or to install additional ones because of
retail space limitations and because they would have to stop dealing
with existing suppliers well in advance.

Thus, the approach taken by the Commission in Scholler and Lang-
nese essentially rejects the Court of Justice’s Article 85(1) ruling in
Delimitis and may even reflect a tightening of prior Commission en-
forcement practices, although no fines were imposed and noteworthy
economic analysis occurred under Article 85(3). Schéller and Langnese
also underscore a fundamental teaching of Delimitis and other tying
and exclusive purchasing cases, i.e. the importance of looking at the
cumulative effect of various restrictive clauses in individual contracts as
well as the market at large. The importance of a pragmatic analysis of
cumulative effects also can be seen in Article 86 cases.

4. Article 86

Article 86 imposes significantly stricter standards on dominant firms,
which are defined by their ability to act independently of competitors
and to prevent effective competition in a relevant market.”> The Court
of Justice has indicated that a 50 per cent share creates a strong pre-
sumption of dominance absent substantial factors indicating other-
wise’® and firms with shares as low as 40 per cent have been found to
be dominant.”” Tying and exclusive purchasing arrangements can con-

74. Schéller para 134; Langnese para 135. Langnese estimated 55% for the tradition-
al trade. See Langnese paras. 129—-30 & note 4.

75. See Case 85/76, Hoffman-La Roche v. Commission, [1979] ECR 461.

76. See Case 62/86, Akzo Chemie BV v. Commission, [1991] ECR 3359.

77. See Case 27/76, United Brands v. Commission, [1978] ECR 207.
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clusorily be condemned as abusive, and receive significant fines, based
on their harm to competitors or purchasers. This heightened responsi-
bility is a product of the dominant firm’s presumed ability to exploit
purchasers, apparently because of a lack of alternative suppliers, or to
engage in exclusionary practices with respect to competitors, apparently
because of a lack of alternative access to the market.”®

4.1 Tying arrangements

Article 86(d) cites tying arrangements as the fourth and last express ex-
ample of an abusive practice under Article 86. Many Commission chal-
lenges of tying arrangements have not resulted in fines, however, where
the parties have cooperated with the Commission. In IBM,”? for exam-
ple, the Commission accepted undertakings from IBM to unbundle its
software from its hardware and to provide advance notice of product
changes to suppliers of IBM compatible software and hardware.?0
Fines have been imposed in several Commission decisions involving
tying arrangements, although multiple abusive practices have typically
been involved.?! Tying was an elemeht of the seminal Vitamins case,
discussed below, because several kinds of vitamins were covered by the
same contracts. In Hilti 2 a fine of ECU 6 million was imposed for
(a) directly tying nails to patented cartridge strips for nail guns or grant-
ed discounts only to cartridge customers who also bought Hilti nails and

78. Inthe U.S., tying and exclusive purchasing arrangements violate the monopoli-
zation standards of Section 2 of the Sherman Act if they threaten the acquisition or
maintenance of monopoly power and lack legitimate business justifications. They vio-
late the attempted monopolization standards of Section 2 if there is (a) a specific intent
to monopolize, (b) predatory, exclusionary or other anticompetitive conduct and (c) a
dangerous probability of successful monopolization. Spectrum Sports v. McQuillin,
1993—1 Trade Cas. (CCH) § 70.096. Kodak narrowed the range of acceptable business
justifications.

79. Fourteenth Report on Competition Policy, paras. 94-95.

80. See also Decca, O.3. 1989, L 43/27 (fine not imposed due to complexity of the
tying issues and the parties’ cooperation).

81. See e.g. London European/Sabena, O.J. 1988, L 317/47 (fine of ECU 100,000
imposed for many abusive practices, including tying computer reservation services to
cargo handiing.)

82. [1992} 4 CMLR 16.
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(b) engaging in other practices also giving rise to exclusive purchasing,
such as prohibiting customers from reselling cartridges to independent
nail manufacturers and delaying the grant of patent licences.8? In Tefra
Pak I1,** a single-company record fine of ECU 75 million was imposed
for (a) prohibiting the use of competing cartons in leased and purchased
Tetra Pak machines; (b) reducing charges for equipment leasing and
services according to the volume of Tetra Pak cartons purchased; (c) re-
quiring first preference for certain Tetra Pak products; (d) requiring
that Tetra Pak equipment be serviced by Tetra Pak with Tetra Pak
parts; and (e) subjecting equipment transferees to the same restric-
tions.®’ Extremely high market shares were involved in both decisions
and the analysis focused on the wide range of practices employed to
exclude competitors from the market.

4.2 Exclusive purchasing

Exclusive purchasing arrangements involving dominant firms have
been the subject of significant Commission attention and many Court
decisions. Exclusive purchasing is not specifically mentioned in Article
86 but many exclusive purchasing arrangements are considered to
violate both 86(c)’s prohibition of applying dissimilar conditions to
equivalent transactions and 86(b)’s prohibition of limiting the develop-
ment of markets to the detriment of consumers. The Commission
would not necessarily object, however, to isolated, short-term exclusive
purchasing arrangements employed by a dominant firm and, where it
does have objections, has shown some willingness to negotiate solutions
with cooperative firms. In Aminobutanol,36 for example, a supplier of

83. The Commission found the tie to be an attempt to squeeze small new entrants
out of the market and to deprive consumers of a choice of suppliers, observing that the
tie also facilitated the charging of different prices in different member states. O.J. 1988,
L 65/19.

84. O.J. 1992, L 72/1.

85. The Commission rejected a proposal that eliminated compulsion but that
‘‘offered such advantages to anyone opting for the tie-in arrangement that there could
be no hope that any user would refuse it.”” Id. at para 180. Tetra Pak did continue to
use a short-term tying arrangement for inexperienced new customers.

86. Sixteenth Report on Competition Policy, para 76.
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aminobutanol removed exclusive purchasing requirements and resale
prohibitions from a supply contract and instead entered a fixed-quan-
tity contract with two-year duration, one-year automatic renewal and
six-month termination provisions.?’

A much stricter position is taken, however, with respect to exclusive
purchasing found to be part of a broad exclusionary scheme. Where
exclusive purchasing is not encouraged or coerced through tying, finan-
cial incentives to purchase exclusively from a dominant firm, such as
fidelity rebates, are common in Article 86 cases.?® The key decisions
are similar in that they involve a cumulative appraisal of numerous con-
tracts, although the effects analysis does not sufficiently extend to the
market itself.

The seminal fidelity rebate case is Vitamins,?® in which several large
purchasers, pursuant to many contracts of indefinite duration, agreed
to buy various kinds of vitamins from a dominant firm either on an
expressly exclusive basis or according to fidelity rebate systems found
to have exclusive effect. The Court specifically rejected the argument
that the rebates were no more than volume discounts, finding that they
were based on loyalty rather than volume considerations such as cost.
Viewed across customers, the fixed rebates were set according to re-
quirements rather than volume and the progressive rates were set ac-
cording to requirements percentages. Surprisingly, however, the Court
did not analyze the degree of foreclosure and some rebate levels were
relatively modest. Progressive discount levels often increased from
1 per cent to 5 per cent.” Certain single discounts took effect upon
reaching a single percentage level, e.g. 75—80 per cent .1

87. See also Coca Cola I, Comm’n Press Release Nos. IP (88)615 (13 Oct. 1988) &
IP No. (90)7 (9 Jan. 1990).

88. See British Sugar, O.J. 1988, L 284, paras. 73-74 (imposing fine of ECU 3 mil-
lion for several practices, including bonus payments for exclusive purchasing and the
tying of delivery services to the sale of sugar).

89. Case 85/76, Hoffmann-La Roche v. Commission, [1979] ECR 461 (lowering
Commission fine of ECU 300,000 to ECU 200,000).

90. Id. at 467, 538—-43, 548. One contract offered discounts ranging between 12.5
and 20%. Id. at 467, 548.

91. Similarly, the Court in Case 322/81, NV Nederlandsche Banden-Industrie
Michelin v. Commission, [1983] ECR 3461 (reducing fine of ECU 680,000 to ECU
300,000), condemned annual discounts ranging from 0.2 to 0.4 % where they were in-
dividually designed to achieve exclusive purchasing. Id. at 3514.
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The most recent decisions also reflect this approach. In British Gyp-
sum,”? the Court of First Instance upheld the Commission in finding
abusive a system of making regular contributions to the promotional
expenses of builders’ merchants who purchased exclusively from a
dominant firm.%* The Court also upheld the Commission’s finding that
attempting to secure loyalty by tying priority deliveries of one product,
plaster, to customers who do not purchase imports of the product in
which the firm held a dominant position, plasterboard, was abusive,
stating that priority criteria had to be objective and nondiscriminatory.

Arguably the largest fine for a single category of abuse® was im-
posed in an exclusionary rebate case that illustrates the hazards of trying
to exclude competition through the back door when the Commission
has firmly barred the front door. In Soda Ash 1,5 two major suppliers
agreed to replace exclusive contracts containing five-year notice-of-
termination provisions with fixed-quantity contracts containing two-
year notice-of-termination provisions. Years later, they were fined ECU
20 million and 10 million, respectively, for using progressive rebates®
and other means in order to exclude secondary suppliers.?’

5. Conclusion

The foregoing review of tying and exclusive purchasing arrangements
under Articles 85 and 86 reveals a number of questions to be answered

92. {1993} S CMLR 32 (imposing fines of ECU 3 million for abuses in one market
and ECU 150,000 for abuses in another). See Randolph, ‘“How not to behave as a
dominant undertaking: A view from the Court of First Instance — BPB Industries and
British Gypsum v. Commission’, (1993) ECLR, 220.

93. The Commission subsequently took a favourable view of a new distribution sys-
tem containing elements such as non-exclusive buy-five-get-another-product-free incen-
tives and non-exclusive rebate schemes for both large individual companies and small
companies purchasing through buying societies. See O.J. 1992, C 321/9-12.

94. Tetra Pak II involved a single company and several infringements. By contrast,
the record total fines for several companies in a price fixing case was approximately
ECU 58 million. See Polypropylene, O.J. 1986, L 230/1, 36—-37.

95. Eleventh Report on Competition Policy, paras. 73--76.

96. E.g., flat fees, 1 to 20 % rebates on marginal tonnage or annual rebates for near-
requirements purchases. 1d. at 24, 26.

97. Soda Ash 11, O.J. 1991, L 152/21, 40.
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in the many forthcoming appellate decisions. A few tentative generali-
zations can nonetheless be advanced.

First, due to the Commission’s continued broad application of Article
85(1), there is only a narrow category of individual exclusive purchasing
and perhaps tying arrangements to which the Commission is not likely
to apply Article 85(1), e.g. exclusive purchasing agreements of limited
duration that are employed by firms with very smail market shares.

Second, these arrangements should not fall within Article 85(1) if em-
ployed by firms with market shares of 5 per cent or less so long as
parallel arrangements are not employed by other firms representing a
substantial portion of the market. The Commission has not accepted
this standard but the approach taken in Schéller and Langnese may
have signalled a de-emphasis of the turnover thresholds of the Commis-
sion’s de minimis doctrine.

Third, these arrangements automatically fall within Article 85(1), ac-
cording to the Commission, if they are employed by firms with market
shares in excess of five per cent. The Court of Justice and apparently
the Court of First Instance would also require substantial network
effects.

Fourth, unless the restriction makes an appreciable contribution to
market foreclosure, comfort letters or exemptions under Article 85(3)
are likely to be issued on the basis of efficiencies in the case of exclusive
purchasing, but the Commission may require more substantial evidence
in the case of tying arrangements.

Fifth, the existence of multiple or related restrictive practices fore-
closing approximately 25 per cent or more of the market is likely to
result in a negative decision based on cumulative effects and anticom-
petitive intent.

Sixth, tying and exclusive purchasing arrangements employed by
dominant firms are subject to strict standards, which are often justified
by conclusory statements that competition is already weakened by the
existence of a dominant firm.

Seventh, the most serious of fines are nonetheless reserved for broad-
schemes employed by dominant or multiple firms to exclude compe-
tition.

A striking aspect of the Community’s tying and exclusive purchasing
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decisions is that, despite broad fairness goals and aside from evolving
enforceability standards under Article 85(1), the overwhelming major-
ity of decisions are at least potentially defensible on the basis of plau-
sible economic theories such as market foreclosure and raising rivals’
costs. At the very least, these decisions involve high market shares and
market foreclosure is the predominant justification for legal interven-
tion. The defensibility of these decisions tends to break down, however,
with regard to the reported economic analysis itself, i.e. inadequate
factual development, conclusory statements not based on critical facts,
excessive reliance on market share as evidence of the existence — as
opposed to the absence — of market power and other analytical weak-
nesses such as narrow market definition. The shortcomings of the anal-
ysis are particularly egregious in the absence of an explicit market power
requirement under Article 85 and in view of the relative ease with which
a firm can be found to be dominant and subject to strict standards of
market behavior. The Commission also has not engaged in an analysis
of the competitive effects of high levels of foreclosure. Scholler and
Langnese may signal the advent, at some cost, of more extensive factual
reports but this advance does not carry over to the analytical or doctri-
nal stage.

This critique of the published economic analysis of tying and exclu-
sive purchasing arrangements also overstates the case in some respects.
The use of multiple restrictive practices and the documentary evidence
of anticompetitive purpose arguably has been so pervasive in many de-
cisions as to justify a streamlined published analysis, at least from a le-
gal, administrative perspective as opposed to a purely economic one.
The decisions also repeatedly illustrate the importance of a complainant
being able credibly to show that it has been frustrated by exclusionary
practices in its attempts to enter the market. Extensive factual and eco-
nomic analysis is, moreover, increasingly required by the courts. The
hope for the future is that this trend will continue, that the foreclosure
analysis will improve to the point of identifying critical market factors
and levels of foreclosure and that the Commission will follow the
Court’s broad mandate to employ this analysis in Article 85(1) decisions
as well.

© with kind permission of Kluwer Law International, Common Law Market Review,
v.31, 1994, p.549-573.



